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Capital Business Solutions

EXCLUSIVE BUSINESS LISTING AGREEMENT

Business’ Trade Name (d/b/a):_____________________________                  Business Phone: ____________________
Business Address:     _______________________________________________________________
Seller of Business:           _______________________________________________ (Corporation/LLC Name, if any)

 Seller’s Authorized Signatory: __________________________   Direct Dial:  ____________________
Business Description:    ____________________________________________________________
List Price  ______________ Down Payment: _________   Inventory included: ____________ (cost value)

Financing: Seller agrees to accept, from a qualified Buyer of the Business, a note or mortgage in the amount of ______________ ($______________) Dollars for a term of ________ years/months at _______ (___%) Percent interest.  The note or mortgage shall be secured by a promissory note by Buyer and if Buyer is a corporation or limited liability company, the owners of Buyer shall personally guarantee the note or mortgage.
1. Exclusive Right to Sell.  Seller hereby agrees that Empire Business Associates, Inc. d/b/a Capital Business Capital Business Solutions with a business address at 1525 NW 3rd St. Suite,9, Deerfield Beach, FL 33442 (hereinafter referred to as Broker) itself and through ___________________________________, its Listing Agent, shall have the exclusive right to market, advertise and otherwise attempt to find a Buyer for the above-named business (hereinafter the Business.)  Seller grants Broker the full and exclusive right to sell the Business for the List Price and on the terms provided herein or for a price and terms that are more favorable to Seller. The sale of the Business shall include the transfer of all of the assets, rights, contracts and personal property currently owned by the Business and the real property used by and for the Business, whether owned by Seller or a related entity, except for those assets listed as excluded assets by Seller on Exhibit “A.”  
Seller and Broker acknowledge that this Agreement does not guarantee a sale.
2. Listing Period.  The Listing Period shall be from the date of this Agreement to midnight of________ (if left blank, then for twelve months (12) from the date of this Agreement).
3.  Broker’s Authority.  Broker shall present certain offers to purchase, that it receives, to Seller until such time as Seller accepts an offer to purchase, after which Broker need not advise Seller of any subsequent offer received. If the Buyer whose offer has been accepted either defaults on this agreement or the purchase agreement is otherwise terminated, subsequent offers will be presented. Seller grants to Broker the right to show the Business upon reasonable notification and to photograph and video the Business and use such photographs and video in promoting the sale of the Business.

4.  Broker’s Commission.  

(a)
Amount & Earning of Commission.  Seller shall pay to Broker a commission in an amount equal to ____ percent ( ____ %) of the total purchase price, with a minimum commission of _________ and sales and use tax (if applicable) if any of the following occur; provided, however, that Seller’s sale or disposal of inventory or other items used in the Business in the ordinary course of business shall not, by itself, be deemed an act that would invoke any of the subparagraphs (i)-(vii) below: 
i. Broker procures a Buyer ready, willing and able to purchase the Business at the terms set forth above or terms more favorable to Seller, or at any other price and/or terms acceptable to Seller; or
ii. Seller sells, leases, trades, or otherwise disposes of all or any part of the Business during the Listing Period regardless of whether Broker was involved in or responsible for such disposition; or 
iii. Seller withdraws the Business for sale, or seeks to terminate or terminates this Agreement prior to the termination date of the Listing Period; or
 iv. Seller, through no fault of Buyer, fails or refuses to complete a sale, lease, trade or other disposition of Business after entering into a written agreement to do so; or

v. Seller sells, leases, trades or otherwise disposes of all or any part of the Business, within two (2) years from the termination date of the Listing Period to any person, firm, or entity referred to Seller by Broker, or who became aware of Business through Broker’s efforts during the Listing Period (including but not limited to an employment, merger, joint venture, stock sale or partnership agreement); or
  vi. Seller agrees with a Buyer to cancel an executed sales contract.

(b)
Payment Due.  The commission shall be due and payable immediately upon the occurrence of any of the acts set forth in Paragraph 4(a) above; provided, however, in the event of a sale of the Business, Broker may allow for payment of the commission at closing.  Broker may, in its sole discretion, share all or any portion of the total commission with other broker(s) or the Listing Agent.

c)
Lien & Security Interest.  If permitted by law, the Broker, at Seller’s expense, shall have the right to place a lien on the Business, real estate or net sale proceeds, necessary to collect the commission owed to the Broker and this Agreement shall be the only consent required for such lien. If necessary to collect the commission owed to the Broker, Seller further grants Broker a security interest in and to all furniture, fixtures, equipment, inventory, accounts receivable and general intangibles of the Business as security for such commission, and appoints Broker as Seller’s attorney in fact to execute and file this Agreement and a UCC-1 financing statement to perfect such a security interest. 

5.  Seller Representations and Warranties.  Seller represents and warrants the following:

a. Seller shall continue to operate the Business in full compliance with all applicable laws, rules, and regulations regarding the operation and sale of the Business;
b. Seller represents that all facts, figures and other information provided to Broker are true and accurate and that all facts materially affecting the value of the Business have been disclosed to Broker; and

c. Seller represents and warrants that it is the owner of the Business.

Seller agrees to indemnify and hold Broker harmless against any and all claims, losses, damages and costs and expenses, including attorney's fees and expenses incurred by Broker, regardless of whether a lawsuit is filed or not, in the event Seller should breach any warranty, representation or obligation set forth herein.  

6.  Seller Obligations.  Seller agrees to cooperate with Broker, including referring immediately to Broker all inquiries and prospects regarding the Business transfer or sale during the term of this Agreement.  Seller shall notify Broker of the date, time and place of the closing and permit Broker or Broker’s representative to be present at the closing. At the closing, all commissions due to Broker under this Agreement shall be deducted from the closing proceeds to pay Broker at closing.

7. Seller Information.  Seller understands and acknowledges that all information supplied to Broker or Listing Agent pertaining to Business will be used for promoting the Business to potential Buyers.  Seller further understands and acknowledges that neither Broker nor the Listing Agent has made any independent investigation of the accuracy of the information provided by Seller.   Seller understands that such information will be relied upon by Broker, Listing Agent, and potential and actual Buyers of the Business for the purpose of submitting an Offer to Purchase.  

8. Deposit & Escrow.  Broker, Listing Agent or any escrow agent is authorized to accept and hold all deposits.  Seller agrees that in consideration for Broker’s services, Broker is entitled to receive from any deposits that Seller retains as liquidated damages for a Buyer’s default in a transaction, a sum equal to the lesser of either (a) the total amount of Broker’s commission that Broker would have earned under this Agreement if the sale had been consummated; or (b) Fifty (50%) of the total deposit.  Even after the release of the deposit, this Agreement shall continue in full force and effect until its termination date and Broker shall be entitled to earn another commission on any subsequent transaction with another Buyer for any event occurring under Paragraph 4(a).
9. Jurisdiction.  This Agreement shall be governed by the laws of the state of [STATE].  The parties hereby consent to sue and be sued for any action arising out of a breach or threatened breach of this Agreement exclusively in the courts in and for ________ County, [STATE] and all lawsuits shall be litigated in this County. Any lawsuit brought by either party shall be determined by a judge sitting without a jury.  The prevailing party in such a lawsuit shall receive from the other party all of its reasonable attorney’s fees, costs, and expenses incurred in such lawsuit.  
 10.  Miscellaneous.  This Agreement constitutes the entire Agreement between Seller and Broker and it supersedes all negotiations, preliminary agreements, and all discussions and understandings between the parties and shall not be modified except in writing executed by the parties. The Seller acknowledges that there are no oral representations that Seller relied upon in entering into this Agreement.  Seller expressly acknowledges reading, understanding and receiving a copy of this Agreement. A facsimile, scanned, electronic mail or other copy of this Agreement and any signatures shall be considered for all purposes to be original.  If any paragraph or provision of this Agreement is held invalid by a court of competent jurisdiction, the remainder of the Agreement shall not be affected.  This Agreement is binding on the heirs, personal representatives, administrators, successors and assigns of the parties. 
THIS IS A LEGALLY BINDING CONTRACT. PLEASE READ IT CAREFULLY BEFORE SIGNING.


SELLER

The signatory for Seller represents and warrants that s/he has the authority to sign the Agreement and personally guarantees performance under this Agreement by Seller.


[SELLER CORPORATE NAME Here]


____________________________, individually and on behalf of Seller


Name: _________________________


Title: ________________________


Date: ___________________


BROKER


Empire Business Associate, Inc. d/b/a Capital Business Solutions

____________________________


Name: _________________________


Title: ________________________


Date: ___________________

LISTING AGENT


[Listing Agent or Listing Corporation Name Here]


____________________________


Name: _________________________


Title: ________________________


Date: ___________________

EXHIBIT “A”

EXCLUDED ASSETS

Seller’s Initials: ____________
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